CONFLICTS OF INTEREST
CDBG and HOME Programs
Presented by:

Ellen Dole, Regional Counsel
Region VI, Denver
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Conflicts of Interest: General

e What is a conflict of interest (COl)?
— “A real or seeming

incompatibility between one’s

private interests and one’s public
or fiduciary duties.”

—Source: Black’s Law Dictionary.
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Conflicts of Interest: General (cont.)
e Two types of COls:
—Procurement

—Non-procurement




Procurement COI (cont.)

 Procurement is the process of obtaining
any one of the following:

— Property

— Supplies/Equipment
— Services




Procurement COI (cont.)

* Procurement by State, Local Governments and
Subgrantees is governed by:

— 24 CFR § 85.36

 Procurement by Non-profit organizations
(Recipients) and Subrecipients is governed by:
— 24 CFR § 84.42




Procurement COI (cont.)

e Generally, the regulations at 24 C.F.R. Part 84 and 85
prohibit an employee, officer or agent of the
grantee/subgrantee or recipient/subrecipient from
participating in the selection, or in the award or
administration of a contract supported by Federal
funds if a conflict of interest, real or apparent,
would be involved.




Procurement COI (cont.)

e Such a conflict would arise when:
* (i) The employee, officer or agent,
e (ii) Any member of his immediate family,
e (iii) His or her partner, or

* (iv) An organization which employs, or is about
to employ, any of the above, has a financial or

other interest in the firm selected for e
award PN
~ [l
5 Il




Procurement COI (cont.)

e There are no exceptions for real or apparent procurement
conflicts of interest.

 Arequest for a regulatory waiver can be submitted
pursuant to 24 C.F.R. § 5.110

— Upon determination of good cause, the Secretary
may, subject to statutory limitations, waive any
provision of this title and delegate this authority in
accordance with section 106 of the Department of

Housing and Urban Development Reform Act of —
1989 (42 U.S.C. 3535(q)). S




Non-procurement COls

e What Regulations and Rules apply?
— CDBG

* 24 CFR § 570.611
— HOME

* 24 CFR § 92.356

 Note: Always check state and local
law as well
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CDBG Conflicts of Interest

* 24 CFR § 570.611

—Any person who is an
employee, agent, consultant,
officer or elected or
appointed official of a
recipient or subrecipient...




CDBG COls (cont.)
e Who:

— Exercises any functions or responsibilities
with respect to CDBG activities

Is in a position to participate in the decision
making process

— Or gains inside information with regard to
such activities...




CDBG COls (cont.)
e |s prohibited from:

— Obtaining a financial interest or benefit from a
CDBG activity

— Having a financial interest in any contract with
respect to a CDBG activity or its proceeds, either

for themselves or those with whom they have
business or immediate family ties

— During their tenure or for one year thereafter.




Process for Requesting an Exception

e HUD may grant an exception to a the
prohibition against a conflict of interest
on a case-by-case basis.

e |tis the recipient’s responsibility to
submit a written request for an exception
to its local HUD CPD office.




Process for Requesting an Exception (cont.)

— When submitting a request for an exception,
the recipient must also provide the following

documentation as threshold requirements
for consideration:

Public disclosure of the conflict (including a
description of how the disclosure was made)

Opinion of recipient’s attorney that the
exception does not violate State or local law.




Process for Requesting an Exception (cont.)

* |nthe request for an exception, the recipient should
address each exception factors found at

24 C.F.R. § (d)(2) and their applicability.

e By taking into account the cumulative effect of the
exception factors, the local CPD Office must then
determine whether the exception will serve to
further the purposes of the Housing and Community
Development Act and the effective and efficient
administration of the recipient’s program or project. _ewr,,




Process for Requesting an Exception (cont.)

e The local CPD office may request additional

documentation, etc. in considering the request
for an exception.

e IMPORTANT

— Mere submission of a request for an exception does
not authorize a recipient to engage in any activity or
enter into any contract that constitutes a conflict.

— An exception is not granted until the recipient

receives such determination in writing from the
local CPD office.




Grounds for Exception: 7 Factors

1.
2.

Significant cost benefit or essential
expertise to project.

Opportunity for open competitive bidding
or negotiation.

Person affected:

Member of low or moderate income class of persons
intended to be beneficiaries of the assisted activity.

Exception will permit such person to receive same
benefits as the class. GMENTOR




Exceptions: 7 Factors (cont.)

4. Person affected has withdrawn from
his or her functions or responsibilities,
or the decision making process with
respect to the assisted activity.

5. Interest or benefit was present before
affected person was in the
“conflicting” position. EMENTO




Exceptions: 7 Factors (cont.)

6. Undue hardship to recipient or
person affected when weighed
against public interest served by
avoiding the prohibited conflict.

7. Any other relevant considerations.
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HOME Conflicts of Interest
e 24 CFR § 92.356

—Any person who is an employee,
agent, consultant, officer or elected
or appointed official of the
participating jurisdiction, State
recipient, or subrecipient which are
receiving HOME funds... SHENTOR,




HOME COls (cont.)
e Who:

— Exercises or have exercised any functions or

responsibilities w/ respect activities assisted
with HOME funds or,

Is in a position to participate in the decision-
making process,

— Or gains inside information with regard to
such activities...




HOME COls (cont.)
e |s prohibited from:

— Obtaining a financial interest or benefit from a
HOME-assisted activity, or

— Having an interest in any contract, subcontract,
or agreement with respect thereto, or the
proceeds thereunder, either for themselves or
those with whom they have family or business

ties e
— During their tenure or for one year thereafter. & “I'" %
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Process for Requesting an Exception

e HUD may grant exception to the
prohibition against a conflict of
interest on a case-by-case basis.

|t is the participating jurisdiction’s
responsibility to submit a written
request to its local HUD CPD office.




Process for Requesting an Exception (cont.)

 When submitting a request for an exception,
the participating jurisdiction must also
provide the following documentation as
threshold requirements for consideration:

— Public disclosure of the conflict (including a
description of how the disclosure was made)

— Opinion of participating jurisdiction’s attorney
that the exception does not violate State or
local law. GMENTOE




Process for Requesting an Exception (cont.)

In the request for an exception, the participating jurisdiction
should address each of the exception factors found at 24
C.F.R. § 92.356(e) and their applicability.

By taking into account the cumulative effect of the exception
factors, the local CPD Office must then determine whether
the exception will serve to further the purposes of the
HOME Investment Partnership Program and the effective
and efficient administration of the participating jurisdiction’s
program or project




Grounds for Exception:

6 factors similar to CDBG.

“Open competitive bidding” not one of
the HOME factors.




Conflicts of Interest Examples

e Question 1

— County X and Village Y sought a contractor to

complete some drainage improvements by sealed
competitive bids.

* The project will be funded with CDBG funds.

e ABC Corp. is the engineering firm which will administer the
project.

e XYZ Constructors, Inc. was the low bidder for the job and has
been selected for the award of this contract.

— The principles of both the engineering firm and the
construction company are brothers-in-law.
* Can County X award the contract to XYZ , O o,
Constructors? Illll %
I's

GAN DEV E\’




Answer:

No.

This is a “procurement of construction services” by County X
covered by 24 CFR § 85.36.

— It is a conflict of interest for an agent of the grantee to
administer a contract supported by federal funds if a member
of his “immediate family” has a financial interest in the
company selected for the award.

Accordingly, it would be a conflict of interest for ABC Corp. to
administer a construction contract funded with CDBG money,
since the principle’s brother-in-law is the principle of XYZ
Constructors, Inc.




Conflicts of Interest Examples

e Question 2

— The AAA Community Development Office
(CDO) City X wishes to lease office space.

e The CDO will pay the rent on the building
from its allocation of HOME CDO
operating expenses.

e City X Mayor owns the building which the
CDO would like to lease.

— Can the Mayor lease office space to the Eaenra,,
CDO?
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Answer:

No.

It would be a conflict of interest for the Mayor to rent office space

in a building which he owns to a CDO funded with HUD HOME
program monies. 24 CFR § 92.356(b) & (c).

The referenced subsections of HUD’s conflict of interest
regulations prohibit a person who is an elected official of a city

and in a position to gain inside information with regard to a HOME

assisted activity, from obtaining a financial benefit from such
activity.




Conflicts of Interest Examples

e Question 3

— State Housing Finance Corporation (SHFC)

administers a Down Payment Program (DPP) with
CDBG funds for City X.

e Jane, an SHFC Board member, is the owner of a
real estate office.

e She never actually sells homes for which DPP
funds are being used, but her agents may do so.

— Does a conflict of interest exist if one of Jane’s agents
sells a house with DPP assistance?
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Answer:

Yes.

— HUD’s CDBG conflict of interest regulations provide that no
appointed official of a subrecipient who exercises any
functions or responsibilities with respect to CDBG activities
may obtain a financial benefit from the CDBG activity.

24 CFR § 570.611(b) & (c).

— Jane must instruct her agents to not sell a home for which DPP
assistance is being used.

— Jane may also instruct the city to request an exception from
the local HUD CPD office.




Conclusion

 As a Best Practice, when
guestions arise regarding
potential conflicts of
interest, whether real or
apparent, contact your local
CPD representative.
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